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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

ATRT LHR HT [T ST -

Revision application to Government of India:

(1) el SeuTae oo aAfafaw, 1994 H e e = sarg g wrawt 3 & § qaien e &
SU-ETLT & T Yo 6 siqviq qrrreror enaae erefl af¥rer, srea ween, Ry demers, Troted fem,
<ot fSrer, Sterr <t we, 99 A, T Reell: 110001 %1 6 st =1y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(@) e gl F e o G g an R SUenTR aT e ey ¥ ar Bl
IS & FAX HUSTIR § /I & S0 g AT &, A7 Bl Ao mre ar e & =g o il e &

In case of any loss of goods where the loss occur in transit from a factory to a
ehouse or to another factory or from one warehouse to another during the course
processing of the goods in a warehouse or in storage whether in a factory or in a

(@) TG o AT} fehelT Xy AT weer AT W ox ar wrer % @Rt # Swir o w1 9 1)
FedTe ek o TRele 3 ArHel § ST WA % rge et g ar vew ¥ Fatia
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M) Al Qe T YT G fET IR % areR (Faver A sjer W) Rt @ e arer g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@)  Sw SCTE Y I Yo F AT o (o1 St ST Hide A7 it 8 § o) Y ameer <y 5w
OTRT T [ o qariae gsh, i F T qma v 999 I A7 91 ¥ B afdFHaw + 2) 1998
T 109 T g fahg 7T 3

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  FealT IR god (3rdier) Fawmast, 2001 & Faa 9 % siwsta RfARe vy dear sg-8 § &
sl ®, T arer F uia sreer 3T fRwis & OF 99 & faxge-snesr ud orfier sweer it q-ar
wfat & arer ST e FBRar ST AMRT SUE 91 @TaT 3 & ge N9 % ofaeia gRr 35-3 §
et 6 & WA % Tgq & q1Y TR-6 AT @l Tid A1 g ATl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS smaa & 1o STl 49 O T AT S99 IT S99 HH gral 99 200 /- F §rarT
ST 37X STgt Ser<and Ue a1 ¥ SI7aT gf af 1000/~ &Y hie a1 @i ST

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT (e, Prald SITET o Ta T HT A [ ATATIEHIT 3 T Srfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) i ScTeT o srfafaw, 1944 $ gy 35-41/35-3 % siata:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swiied TREYE T G491 SqER F srerar f srdie, srfiar Foarer § 9T gow, S
ST ok T qaTahs Adieg e (feee) &t afsrr aefa fifssHr, srgaamEre § 2nd Aqra,
AGATT T, AT, NERATR, AgHarare-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any/n %m,r%w/\ ublic sector bank of the
place where the bench of the Tribunal is s1tuated o S
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(8) AT T awaer § Y T AT T TATALT GIAT & AV TAF YT e 3 Y 1 F7 T Suden
&1 & T 9T ARY T a5 F g g s B Rer udt v ¥ a9y ¥ e gy afihy
“ATATIEETT i o ST AT Feslq XA T Toh ST (T ST |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/~ for each.

(4) AT e STAREW 1970 Fur dNifET f wggEt -1 ¥ shota Raffa B o o6
SIS AT Yereaer IR Fofae wridesrdt 3 sreer & & v 6 T 7w = 6.50 4 57 =TIy
e Teehe RIT BIAT 91RT |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(8) = IR Weiferq Wit bt fa=ror H arer [t Y e oft earr el R sar & S
e, st FeATE goe T QAT Ay =yranfireeer (wratiafey) Raw, 1082 ¥ Afkw &
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T Yo, FIT SIS o5 TF AATHT Adiei ~Ararieeor (Rede) o 1R erdiar ¥ qrasr
¥ FIeHH T (Demand) UF &€ (Penalty) FT 10% T3 STHT AT AT §1 grerifs, srfdsaw 7F s
10 S 7Y gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) '
BRI ITUTE Yok A FaATRR F efalar, qrider gIT adteq Y AT (Duty Demanded) |

(1) @< (Section) 11D % wga Mafia Ty

(2) for T e Qe wiee f i

(3) ¥Tde Hise i & e 6 & wga 2w afn

TE T ST S e ardfler & wger q& S it gerr H¢ srfier arferer woy ¥ Rrg oF o e R
T gl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
‘that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (1) = saer & AT ordier Sriereor  qwer STgt Qe eroelT o AT ave fartaa g7 47 @i By g
e & 10% AT I AR ST Farer avs faamid & oo ave & 10% GUaT 7% Y o e )

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Karnavati Club Limited, S.G. Highway,Ahmedabad-
380058 (hereinafter referred to as “the appellant”) against Order-in-Original No. GST-
06/Refund/7/VM/R-Karnavati/2023-24 dated 22.08.2023 (hereinafter referred to as “the impugned
order”) passed by the Assistant Commissioner, Central GST, Division VI, Ahmedabad North

(hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant were holding STC Reg. No.
AAACK7865QSTO001 and during the course of departmental audit it was observed that they were
engaged in providing services like entertainment activities, games, providing residential room
service, lawn and hall etc to guests of members of club but didn’t paid the service tax on the same.
Considering the above activities as Club Activities the membership of club or association services
the appellant were issued SCN F.NO STC/4-95/0&A/10-11 dated 18.10.2010. The SCN was
adjudicated vide OIO No STC/55/Commr./AHD/2011 dated 15.12.2011 wherein the service tax
demand of Rs. 83,05,307/- was confirmed along with interest and penalty. The appellant preferred
appeal before CESTAT. Hon’ble CESTAT vide its order no S/2134/WZB/AHD/2022 dated
25.09.2012 directed to the appellant to pay Rs. 15 lakhs under section 35F of the Central Excise
Act,1944. The same was paid by the appellant vide challan no 10002 dated 12.11.2012.

Further the Hon’ble CESTAT vide its final order A/11123/2022 dated 13.09.2022 remanded the
matter back to the adjudicating authority who dropped the demand vide OIO No. AHM-EXCUS-
002-Commr-01/2023-24 dated 13.06.2023. Subsequently, the appellant filed the refund of Rs. 15
Lakhs along with interest which was paid by them on the direction of the Hon’ble CESTAT. The
pre deposit amount Rs. 15 lakhs was refunded to them but the interest was not given by the refund

sanction authority.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

o The appellant submitted that they were holding STC No. AAACK7865QST001 and
engaged in providing club and association services. They have paid Rs. 15 lakhs vide
challan no 10002 dated 12.11.2012 under section 35F of the Central Excise Act,1944 in
compliance of CESTAT Order No S/2134/WZB/AHD/2022 dated 25.09.2012.

o The appellant submitted that they are eligible for interest on refund of pre-deposit in
terms of Provisions of Section 35FF of Central Excsie Act,1944. They stated that OIO
wrongly held that Provisions contained under Section 35FF as amended by the Finance
Act,2014 will not be applicable as we have made pre-deposit in the year 2012. They also
made reference of para 5 of CBIC Circular No 984/08/2014-CX date : \6‘09.2014

wherein it is mentioned that in all the cases where the appellate autl
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matter in favour of the appellant, refund with interest should be paid to the appellant

within 15 days of the receipt of the letter seeking refund. They have also made reference

of the board circular no 1053/02/2017-CX dated 10.03.2017 wherein para 26, same .

direction have been issued.
The appellant also placed reliance on the decision in following cases:

o The decision of the Hon’ble CESTAT Allahbad in case of M/s Parle Agro Pvt. Lid. Vs.
Commissioner of CGST Noida 2021-TIOL-306-CESTAT All.

o The judgement pronounced in case of M/s Fujikawa Power and M/s Kenzo International

Vs. CCE &ST, Chandigarh-I:

o The decision of Hon’ble Allahbad High Court in case of Ebiz. Com Pvt. Ltd.[2016(9)
TMI 1405-Allahbad High Court .

The appellant stated that on the basis of above principles of law set out by judicial

Pronouncements, he is eligible for interest. The appellant requested to allow their appeal.

4. Personal hearing in the case was held on 17.04.2024. Shri Bishan Shah,CA, appeared for
personal hearing on behalf of the appellant. He reiterated the contents of the written submission

and requested to allow the appeal.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on- récord. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority, denying the
interest on the amount Rs. 15,00,000/- which was paid as pre-deposit in 2012, in the facts and

circumstance of the case, is legal and proper or otherwise.

6. AS per submission before me, It is observed that the appellant filed a refund claim of Rs.
15 lakhs which was paid by them on dated 12.11.2012 under section 35F of the Central Excise
Act, 1944 in compliance of CESTAT Order No S$/2134/WZB/AHD/2022 dated 25.09.2012. The.: )
refund of pre-deposit is governed by the Section 35FF incorporated in the Central Excise Act, 1944

with effect from 6.8.2014.

Section 35FF of the Central Excise Act, 1944 provides as under:- 35FF. Where an amount deposited by
the appellant under section 35F is required to be refunded consequent upon the order of the appellate
authority, there shall be paid to the appellant interest at such rate, not below five percent and not
exceeding thirty-six per cent per annum as is for the time being fixed by the Central Government, by
notification in the Official Gazette, on such amount from the date of payment of the amount till, the date
of refund of such amount. '

Provided that the amount deposited under section 35F, prior to the commencement of the Finance (No.
2) Act, 2014, shall continue to be governed by the provisions of section 35FF as it stood before the
commencement of the said Act. ' T o)
g /}:\ o cEN o ®P
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[Note: Section 35FF of the Central Excise Act, 1944 has been substituted vide section 106 of the Finance
Act, 2014 with effect from 6.8.2014]

As per the findings of the adjudicating authority in the instant case the pre depésit is made
in 2012 which is well before 06.08.2014 and therefore the earlier provisions of Section 35FF of
the Central Excise Act, 1944 will be applicable. The earlier provisions of Section 35FF are as

under:

[SECTION 35FF. Interest on delayed refund of amount deposited. urider 'section35F. — Where an
amount deposited by the appellant under section 35F is required to be refunded consequent upon the
order of the appellate authority, there shall be paid to the appellant interest at such rate, not below five

per cent.

From the above it is observed that where the deposits are made prior 06.08.2014 by the
appellant under section 35F and the case is decided in favour of appellant by the appellate
authority, the same is required to be refunded within prescribed time period failing which the

appellant becomes eligible for interest on such delay.

7. In this regard, I find that similar issue came before the Hon’ble CESTAT West Zone
Bench, Ahmedabad in the case between Hasmukh Tobacco Products Versus Commissioner of

Central Excise Appeal No 10828 & 10957 of 2021-SM.
The issue framed in the case was as below:

“The issue involved in the present case is whether the appellant is entitled for interest from the
date of deposit of pre-deposit or after the three months from the date of filing of refund

application.”

After going through various judgements passed by Hon’ble Supreme Court, High Court
and Tribunals, including the judgements relied upon by the appellant in this appeal, the Hon’ble
CESTAT, Ahmedabad vide final Order No A/10235-10236/2023 dated 07.02.2023 passed the

below order in the above case:

“5. In view of the above judgements, it is settled that the appellant are entitled for interest on

refund of pre-deposit amount @6% from the date of deposit till the date of refund.”

8. In view of the above judgement, I set aside the impugned order to the extent of rejection

of interest and partially remand the matter back to the adjudicating authority,

9. ordier AT GTRT &S T T arefier BT FverT Uk an & R sTar |

The appeal filed by the appellant stands disposed of in above terms.
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